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Wherethemindiswithoutfear
Andtheheadisheldhigh,
Whereknowledgeisfree;

Wheretheworldhasnotbeenbroken
Upintofragmentsbynarrowdomesticwalls;

……Wherethemindisledforward
Bytheeintoever-wideningthoughtandaction

Intothatheavenoffreedom,
Myfather,Letmycountryawake1.

RabindranathNathTagore

TagoreviewedRightasentitlementanddemocracyasmeanstotheendthe
end isspecified aswelfare-utilitarian state.Hebelievesthatrightsempowers
individualtoactonreflection.Thecapabilitytoactonreflectionisthepowerto
transform theindividual,society,state,nationandtheworld.Thiscapabilityis
enshrinedintheconstitutionofIndia.Thisarticlereflectstheideals,objects,ways
andstopstotransform BharattoIndiawhichisthemotiveofthisconference.

Letweachievethemotive!

LetweachievetheGoal!!

Letwebeuniteandargumentativetowardsrightsandtruths!!!

THEIDEALSOFTHECONSTITUTIONOFINDIA:Waytowards
TransformationofBharattoIndia.

Thefoundingfathersand mothersoftheconstitutionmakershasone
dream,thatis to make India :A Sovereign SecularSocialistDemocratic
Republic2(thoughintheactualtext'Secular'term wasnotthereanditwas
inserted later3butthespiritwasundoubtedlythereintheconstitutionsince
inception4).ThroughthisIndia(SovereignSecularSocialistDemocraticRepublic)
theconstitutionwantedtoachievecertaingoals-Justice:Social,Economicaland
Political;Liberty:ofthoughts,expressionandbelief;Equality:ofstatusand
opportunity.Thesegoalsaretheidealsoftheconstitutionmakers,thesearethe
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□ShishirKumarDasEd1994,TheEnglishWritingsofTagore,SahityaAcademy.PN53.

2
ReferthePreambleoftheConstitutionofIndia

3 Refer42ndConstitutionalAmendmentActSection2.
4 ReferArticle25to28oftheConstitutionofIndiawhicharetermedasReligiousRightswhichare

instrumentaltomaintaintheSecularFabricofthestate.



objects ofpresentdaygovernance and Ifeelthese are the pathways for
strategiestotransform BharattoIndia.Throughthisarticleitrytofindoutthe
waysandprogressontheseways,hinderancesontheseways,haltsonthese
ways,diversionsofthesewaysanddestinationsofallthesewaysforajourney
from BharattoIndia.

TheConstitutionofIndiawithitsArticle1states:IndiathatisBharat,
whichmeansthatIndia(ignoringthecontextofthisconference)believesthata
BharatexistsinIndia.ThatBharatisnotlessinanysensestoIndia,butneeds
supportattention and care,the way to provide this strength is from the
constitutionitself.ThatisthereasonwhytheconstitutionofIndiagivesa
uniquecombinationofRightsinform ofFundamentalRights5.Theserights
enables Individuals to putthemselves into the new emerging India.The
ConstitutionofIndiaalsoidetifiescertainkeyprinciplesforthestatesothatthe
satecanbetransformedfrom BharattoIndia,thesearetermedasDirective
PrinciplesoftheStatePolicy6.iTheConstitutionalsodeterminescertainduties
totheindividualsbecauseitconsidersthattherightswithoutthecorresponding
dutiesaremeaninglessintheform ofFundamentalDuties7.TheConstitution
alsodeterminestherelationshipbetweenthecenterandthestates8sothatthe
propertransferoftheresourcescouldbemaintainedbetweencenterandthe
sate:itsanothertaskoftransformationofBharattoIndia.UnderArticle32ofthe
Constitution,everycitizenofthiscountryhasbeengivenafundamentalrightto
movetheSupremeCourtforenforcementofrightswhichareguaranteedunder
PartIIIoftheConstitution.ThehighestCourtoftheCountryhassimultaneously
beenconferredpowerstoissuedirections,ordersorwritsincludingconventional
prerogative writs ofhabeas corpus,mandamus,prohibition,quo warranto
andcertiorari,a terminologyborrowed from English Law.This Article is of
fundamentalimportanceformaintainingthebasicstructureoftheConstitution.
TheArticleitselfcontemplatesthatthisArticleshallnotbesuspendedexceptas
providedbytheConstitution.VideArticle359oftheConstitution,therightto
movetheCourtcannotbesuspendedevenduringproclamationofemergencyIn
caseswhereacitizencomesforwardforenforcementofrighttolifeandliberty
guaranteedbyArticle21andrightconferredbyArticle20protectingacitizen
from convictionforoffenses.extendingguaranteethatacitizenofthecountry
willnotbeconvictedforthesameoffencetwice,norhewillbecompelledtobe
witnessagainsthimselfandalsothatforanoffencehisconvictionwillbe
accordingtothelawenforcedonthedatetheoffencewascommitted,and.he
willnotbeliableforhigherpunishmentfortheoffenceIfthelaw islateron
changed.

STEPSTOWARDSTRANSFORMATIONOFBHARTTOINDIA
ThestepstowardsthetransformationofBharattoIndiaareonthe

bedrockoftheconstitution,theirrealities,strengthsandweaknessesarebased
onconstitutionedifice.Throughthisarticleihavehighlightedfollowingfivesteps
forthemarchtowardsthetransformationofBharattoIndia
(CONSTITUTIONALLY).

Thisjourneyhasvariousphasesanddimensions,letmediscussthatwithyou:

5 ReferPartIIIoftheConstitutionofIndia(Art12to32)
6 ReferPartIIIoftheConstitutionofIndia(Art33to51)
7 ReferArticle51AoftheConstitutionofIndia
8 ReferArticle245to280oftheConstitutionofIndia.



Step:1NewApproachestowardsprovidingRightstotheMasses:New
Approaches-NewDimensions:

ThenewapproachesstartswiththeliberalisedtrendofIndianJudiciary
whichhas allowedandprovidedspaceforbroaderhorizons.Thistrendhas
variousdimensionsbuttheimportantonearealwaysadmired.TheSupreme
CourtthroughvariousofitscaselawshasexpandedthedefinitionoftheState
whichisdefinedunderArticle12sothattheprotectionandwelfareofArticle 12
andfundamentalrightscouldbereachedtothemasses.Article12defines
Stateagainstwhom theprotectionandpreservationofFundamentalRights
couldbeenforced.TheexpansionofArticle12ledtotheexpansionof the
protectionoffundamentalRightswhichisvaluableforthedevelopmentof
ruralandurbansectorbusinessaswellasliving.ThroughcaseslikeStateof
RajasthanVs.UnionofIndia9,SukhdevVs.BhagatRam10,SabhjitTiwariVs.CSIR11,
variousHighCourtsandSupremeCourthasexpndedthenotionofthe State

throughthe theory of Instrumentality to almost all
the 'otherauthorities' which are directly or indirectly financially,

functionally oradministrativelyincontrolofstate
governmentsorUnion Government. Thusthroughexpansionof
regimeofprotectionisthefirstwayhowconstitutiontransformsBharattoIndiaas
atransformation.

Step:2Super-expansionofRightsenshrinedasFundamentalRights:

Theconstitutionmakersintelligentlyhasusedverywideterminologiesfor
thefundamentalrightssothatwheneveritsnecessarytoexpandanshrinkthe
rights opportunity could be utilized.The Supreme Courthas utilized this
opportunityverywell.Thejudicialtrendinthisregardisquiteunique.Thetrendhas
beenthree-dimentionalthroughtheexpansionofArticle14(RighttoEquality),Art
19(Freedom ofSpeechandExpression)andthroughArticle21(Righttolifeand
PersonalLiberty).Theexpansionhasbeenthekeydevelopmentinthehistoryof
constitutionofIndia.Article14whichstatesthat'thereshallbeequalityoflawand
equalprotectionoflaws'isinverywidelanguage.SupremeCourtusedthisl
anguageforprotectivediscriminationsothatequalityisnottheabstractequality
rathertheequalityisin between thepeoplewho areineqalcircumstances.
Similarlycourtsusedarticle14toprovidethepathwayforreservationwomen
welfareandchildwelfarecentriclaws.Theegalitarianapproachtowardsbusiness
wasalsodevelopedthroughthejurisprudencethatislinkedtoarticle14.Article19
ontheotherhandisthesourceoffreedom ofindividual,society,businessgroups
andmanymore.Itestablishedruleoflawinthestate.Itgovernsfreedom ofthe
presswhichisthefourthpillarofthedemocracy.Article21isthemotherofall
rightsinIndiaitsrighttolifeandpersonalliberty,throughManekaGandhiVs.
UnionofIndia12thesupremecourthaspropoundedallmostallofthehumanrights
inandundertheconstitutionofIndiawhichisthecornerpointofourconstitution.
Thustheserightsundertheconstitution(Article14,19and21)makestheGOLDEN
TRIANGELintheconstitution,thistriangleisthemainstationinthejourneyof
transformationofBharattoIndia.

9 AIR1967SC1857
10AIR1975SC1658
11AIR1981SC212
12AIR1973SC5451



Step:3ConversionofGoldenTriangleintoGoldenDiamondinrespectofArticle
14,19and21

AsreferredinearlierArticle14,19and21aretheheartandsoulofthe
constitutionbuttheyhaveevolvedintodifferentstagesandstatesnow adays.
Article14whichstatesequalitybeforelaw andequalprotectionoflawsatthe
bedrockoftheconstitutionismoreimportantforthereasonableclassification.
Absoluteequalityisafallacy,theabstractandrealequalityisbasedonreasonable
classificationbecausetherecouldbeequalityonlyamongequals.Unequalsare
onlyequalamongunequals.Similarlythougharticle19establishesfreedom of
speechandexpressionbutthatfreedom willbeabsurdandwillbeabusedifit
dosenotnotconform withcertainreasonablerestrictions.Similarlyarticle21
whichstatesaboutrighttolifeandpersonallibertyisthenottheonlyrightsrather
itsabundleofrightstobemaintainedandpreserved.

Step:4India:AsaWelfareState

ThetransformationofIndiafrom aTotalitarianstateinBritishregimeto
WelfareStateandthantoServiceStatehasbeenthekeyforceinemergenceof
presentIndia.Now thestatehoodinIndiahastransformedfrom onestateto
another.Thepowersofgovernmentarenow transformedintoresponsibilitiesof
thestate.ThetorchlightinthisfieldaretheDirectivePrinciplesoftheStatePolicy
whichtheprinciplesofthegovernance.Now theprincipleofgovernanceissine-
qua-nanforpresentdaystatehood.Statehasemergedasparentofthesociety
andnation.From foodtosheltertohealthto,insurancetoworktoaidthereare
numerousresponsibilitiesontheshoulderofthestatethatiswhythepresentday
stateistermedasServiceState.Thisdevelopmenthasmadethepacetowardsthe
transformationofBharattoIndiaquitefastandsmooth.

Step:5Constitutionalism :SoulofIndianDemocracy

Constitutionalism believesin limited powers,so thatpowersarenotabused
andcheckedandbalancedateverylevelofgovernance.Constitutionalism negates
absolutism whichbelievesinunlimitedpower.IndianotonlybelievesinRuleoflaw
butitbelievesinConstitutionalRuleofLaw.Throughthiseventheheadofthe
stateorparliamentcannotrewritetheconstitution.Theyallareabidedbyoneand
single law thatis constitutionalism.Its establishes harmony oflaws.With
constitutionalism lawestablishesthefundamentalruleofthelandwhichisequal
forallinequalcircumstances.


